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BY HAND

Peter H. Doyle, Chief

Audio Division

Media Bureau

Federal Communications Commission 

Room 2-A360

445 12th Street, SW

Washington, DC  20554

Re:
Application for Renewal of Broadcast Station License 

KCRI-FM, Indio, California


Facility ID No. 59087


File No. BRED-20050729DRJ

Dear Mr. Doyle:

Santa Monica Community College District (“SMCCD”), licensee of KCRI-FM (“KCRI”), hereby responds to the informal objection (the “Informal Objection”) filed by the Desert Coalition for Responsible Broadcasting (the “Desert Coalition”) regarding the above-referenced renewal application.  As demonstrated herein, the Informal Objection is frivolous and should be dismissed, or, in the alternative, denied.  

I. BACKGROUND

Noncommercial FM radio stations like KCRI are generally required to maintain a main studio within the station’s principal community contour or within 25 miles of the reference point for the community of license.  However, that requirement can be waived by the Commission where “good cause exists for locating the main studio outside the principal community contour to be served and …when so doing would be consistent with the operation of the station in the public interest.”  47 C.F.R. § 73.1125(b)(2). 

By letter dated October 4, 1994, SMCCD requested a waiver of the main studio rule for KCRI.  In that letter, SMCCD explained that it would be economically infeasible for SMCCD to maintain a separate studio for KCRI and that the station could survive only if it were operated as a satellite of SMCCD’s other station, KCRW-FM (“KCRW”) in Santa Monica, California.   

By letter dated March 8, 1995 (the “Waiver Letter”), the Mass Media Bureau (the “Bureau”) granted SMCCD’s request for waiver of the main studio rule for KCRI and authorized SMCCD to operate the station as a satellite of KCRW (and not, as the Informal Objection mistakenly alleges, KUSC-FM in Los Angeles).  The Bureau’s grant of the waiver was consistent with long-standing Commission policy.  See Amendment of Section 73.1125 and 73.1130 of the Commission’s Rules, 3 FCC Rcd 5024, 5027 (1988).  Indeed, based on the limited funding available to noncommercial television and radio stations, the Commission routinely grants waivers to such stations to operate as satellites of other stations without the need to maintain a separate main studio.  See e.g. Nebraska Educational Television Commission, 4 RR2d 771 (1956); Sound of Life, Inc., 4 FCC2d 8273 (1989); Board of Visitors of the James Madison University, 8 FCC Rcd 1751 (MMB 1993); Board of Regents of the University of Florida, 9 FCC Rcd 4049 (MMB 1994).  
As confirmed by the attached declaration of Ruth Seymour, SMCCD’s General Manager, nothing has changed to relieve SMCCD of the need for the KCRI waiver.  SMCCD estimates that a local studio would cost more than $350,000 annually to establish and maintain.  However, KCRI is able to attract only between a 1 to 1.2 share of the estimated available listening audience of the Palm Springs, California market (where Indio is located).  Applying the accepted metrics for noncommercial radio fundraising, approximately 10 percent of listeners will contribute to noncommercial radio.  Thus, based on current demographics of the Palm Springs market, only about 1000 listeners from the Palm Springs market could be expected to contribute to KCRI on an annual basis – hardly sufficient to financially support an independent main studio.  Based on SMCCD’s experience, underwriting from corporations and other entities would be insufficient to cover the shortfall.

On July 29, 2005, SMCCD filed an application for renewal of KCRI’s license with the Commission.  On October 22, 2005, the Desert Coalition filed the Informal Objection opposing  the KCRI renewal application.  Although it sometimes refers to itself as a petition to deny, the Informal Objection fails to include the supporting affidavit required by Section 309(d) of the Communications Act, as amended (the “Act”), and, for that reason, the objection cannot be considered as a petition to deny (and may explain why the Informal Objection rightly refers to itself elsewhere as “an informal objection”).  Informal Objection at 1.  See e.g., Shareholder’s of Jacor Communications, Inc., 14 FCC Rcd 6867, 6886 n.23 (1999)(a pleading styled as a petition to deny treated as an informal objection because it was not supported by the requisite affidavit or declaration).  
II. INFORMAL OBJECTION FAILS TO SATISFY REQUISITE REQUIREMENTS FOR RELIEF  

In essence, the Informal Objection alleges that KCRI failed to air “programming that is responsive to the interests and needs of their communities [sic] of license.”  Informal Objection at 2.  The Desert Coalition therefore requests that the Commission designate a hearing to consider whether renewal of KCRI’s license is in the public interest. Id.
A. Applicable Legal Standard 

In order to secure the relief requested by its Informal Objection, the Desert Coalition must pass a two-step standard of review required by Section 309(d) of the Act.  First, the allegations in the Informal Objection must be sufficient “to show…that a grant of the application would be prima facie inconsistent with the [public interest, convenience, and necessity].”  47 U.S.C. § 309(d)(1).  See Astroline Communications Co. v. FCC, 857 F.2d 1556, 1561 (D.C. Cir. 1988) (“Astronline”).  Second, if the Informal Objection passes that first test, the Commission will designate a hearing if, but only if, all the information in the record (including the response of the renewal applicant) is sufficient to establish that a substantial and material question of fact exists.  47 U.S.C. § 309(d)(1).  See Astroline, 857 F.2d at 1561.  

The threshold for establishing a prima facie case on raising a substantial and material question of fact under Section 309 of the Act is a high one.  Section 309(k) of the Act states that “the Commission shall grant the [renewal] application if it finds that (A) the station has served the public interest, convenience, and necessity; (B) there have been no serious violations by the licensee of this Act or the rules and regulations of the Commission; and (C) there have been no other violations by the licensee of this Act or the rules and regulations of the Commission which, taken together, would constitute a pattern of abuse.”  47 U.S.C. 309(k)(1).  Conversely, the Commission can deny the renewal application only if the station’s performance in the prior license term has not satisfied the foregoing requirements.  47 U.S.C. § 309(k)(2).  Stated another way, a renewal application can be denied only if there are “serious violations” of the Act or Commission rules or a “pattern of abuse” that reflects a disregard of the Act and Commission rules.  
The allegations in Desert Coalition’s Informal Objection are insufficient, by themselves, to establish a prima facie case that would justify a denial of KCRI’s renewal application.  Even assuming arguendo that its allegations are sufficient to pass the first Astroline test, the Informal Objection and the additional information supplied by SMCCD are insufficient to raise a substantial and material question of fact with respect to the KCRI renewal application.


B.
Informal Objection’s Allegations Lack Merit
The Desert Coalition alleges that KCRI has failed to provide: (1) a local main studio, (2) coverage of local elections, (3) local news, weather and traffic reports, (4) educational programming appropriate to the desert communities, (5) programming about local cultural activities, and (6) public service announcements about local charities.  Nowhere, however, does the Desert Coalition even attempt to demonstrate how those allegations, even if true, would be sufficient to justify a denial of KCRI’s renewal application.  The failure to maintain a main studio, for example, has already been approved by the Bureau, and the Informal Objection offers no evidence whatsoever to show that the Bureau erred as a matter of fact or law in granting SMCCD a waiver from that requirement.  

The other allegations in the Informal Objection relate to the alleged failure to provide certain kinds of nonentertainment programming; but nowhere does the Informal Objection cite any authority to support its implicit claim that failure to provide those specific kinds of programming is sufficient to justify a denial of a radio station’s renewal application.  The Desert Coalition’s silence on that point is understandable – the Commission’s policy is to confer broad discretion on a radio station licensee in selecting nonentertainment programming to serve the needs and interests of the service areas.  Indeed, attacks on a station’s programming discretion rarely satisfy the standard of review required by Section 309 of the Act since “licensees must have a great deal of discretion in establishing their program schedules.  Absent a prima facie showing that a licensee has abused or otherwise unreasonably exercised its discretion in determining which problems or issues should be addressed or in selecting programs to address these problems or issues, no substantial and material question of fact is presented.” WAWZ-FM, 99 FCC2d 1256 (Rev. Bd. 1984).  See also RadioOhio, Inc., 38 FCC2d 721, 724 (1973), aff'd sub nom., Columbus Broadcasting Coalition v. FCC, 505 F.2d 320, 322 (D.C. Cir. 1974).  There is thus no basis to grant the relief requested in the Informal Objection even if all of its allegations with respect to programming matters are true.

In fact, however, none of those allegations has any merit, and, for that reason, the Informal Objection would have to be denied even if the allegations were sufficient, in and of themselves (without consideration of SMCCD’s response), to justify a denial of KCRI’s renewal application. 

At the outset, it should be emphasized that, by granting the waiver of the main studio rule to allow KCRI to operate as a satellite of KCRW, the Bureau recognized that KCRI would not be in a position to provide the same level of local programming as a station that was financially able to maintain a main studio in accordance with the parameters of Section 73.1125(a).  Indeed, the Waiver Letter required only that KCRI “periodically provide programming of specific interest to the people of the Indio area.”  Waiver Letter at 3 (emphasis added).  Despite the recognized financial and physical handicaps of operating the station without a local main studio, KCRI has in fact amply satisfied its obligation to provide programming responsive to the needs and interests of the Indio service area.

First, the Informal Objection incorrectly alleges that KCRI has failed to provide programming related to local elections.  As confirmed by the attached declaration of  Ms. Seymour, KCRI has regularly covered local congressional elections, state referendums, issues in the state legislature and recent California elections for state office that could affect the residents of KCRI’s service area.  In fact, on November 9, 2005, KCRI broadcast the results of the local Palm Springs City Council election in which Ginny Foat and Christopher Mills were re-elected.  As another example, Congresswoman Mary Bono, who represents the Indio service area market, has appeared twice on the KCRW/KCRI national news program, To the Point, in the last couple of years.

Second, the Informal Objection is equally incorrect in stating that KCRI failed to provide local news.  As confirmed by Ms. Seymour’s attached declaration, local news, including local environmental conditions, are often included in KCRW’s bi-hourly regional news reports Monday through Friday on Morning Edition from 5:30 am-8:30 am and All Things Considered  from 3 pm-6:30 pm.  KCRW began the regional news “cut-ins” on Morning Edition six years ago and has since been covering local news and information needs for the Indio service area.  As an example, from July 26, 2005 through November 8, 2005,  28 separate news stories or headlines (not including any repeats of the same story or headline) relating to the Indio service area appeared on Morning Edition.  The topics included economic, environmental, governmental and social issues of the desert communities.

Third, the Informal Objection is equally incorrect in claiming that KCRI failed to broadcast educational programming related to the Indio service area.  Since July 2004, KCRI has broadcast an extensive schedule of educational programming that would be of interest to the listeners in KCRI’s service area.  That effort consists of a 4-hour program (8 pm to approximately midnight) on those evenings when KCRW broadcasts coverage of the Santa Monica City Council (approximately twice a month).  At such time, KCRI’s airs two 1-hour segments of Justice Talking, an NPR program that addresses legal and educational issues related to the Indio service area as well as other parts of the State and country.  It is also worthwhile mentioning that that program, which is not broadcast on KCRW, is supported by the Annenberg Foundation, which has directors living in the KCRI service area.

Fourth, the Informal Objection is incorrect in alleging that KCRI failed to provide programming related to local cultural activities.  Since 1999, KCRI, through KCRW, has devoted substantial effort to promote the Indio service area’s most important music festival, the Coachella Valley Music and Arts Festival.  That effort has included (1) featured interviews and recordings with artists appearing at the festival, (2) reports on the schedule and lineup of artists, (3) promotions of the event through ticket giveaways, and (4) NPR presentation related to the festival, including a story on Day to Day, broadcast on May 3, 2004, covering the growth of the Coachella Valley Music and Arts Festival. 

Finally, contrary to the Informal Objection’s allegation, KCRI does broadcast paid public service announcements for a wide variety of charitable organizations, some of which have ties to the Indio service area.  For example, to assist the victims of Hurricane Katrina, KCRI, as part of a nationwide benefit concert, publicized and encouraged donations to the American Red Cross and The Salvation Army, which have branches in the Indio service area.  In any event, it bears emphasizing that the Commission has never imposed a public service announcement requirement on noncommercial radio stations operating as a satellite of another station. Consequently, even if true, the Informal Objection’s allegation would be insufficient to justify the denial of KCRI’s renewal application. 
III. CONCLUSION

In view of the foregoing and the entire record herein, the Desert Coalition’s Informal Objection should be dismissed or, in the alternative, denied.

Sincerely,

DICKSTEIN SHAPIRO MORIN & OSHINSKY LLP

Attorneys for Santa Monica Community College District

By:______________________________________



Lewis J. Paper



Gregory D. Kwan

cc:  
Honorable Kevin J. Martin


Honorable Kathleen Q. Abernathy


Honorable Michael J. Copps


Honorable Jonathan S. Adelstein 


Kerry E. Burke, Desert Coalition for Responsible Broadcasting
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